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OVERVIEW 

Recent challenges to the Affordable Care Act (ACA) have placed a point of focus on subsidies awarded 

to those who enroll in an ACA-compliant insurance plan and are eligible for tax credits.  This focus 

contests whether those who purchase insurance in a state where the federal government, as opposed to 

the state itself, manages insurance exchanges should be afforded tax credits that often make the 

purchase of insurance possible.  In the particular legal challenge, brought forth by King vs. Burwell, the 

plaintiff has honed on a key phrase: “an Exchange established by the State”, and how the interpretation of 

this phrase affects awarding of tax credits.  Here we examine the King vs. Burwell case, the scope of 

federally facilitated marketplaces (FFMs) with consideration to the ACA, and how a decision in favor of 

the plaintiff to eliminate tax credits for those in FFMs might affect the healthcare landscape. 

 

FEDERALLY FACILITATED MARKETPLACES (FFMs) AND THE ACA 

As currently constructed, the Affordable Care Act emphasizes providing quality and reasonably priced 

health care for all Americans.  This increased coverage is established through state insurance 

exchanges, referred to as American Health Benefit Exchanges or simply “exchanges”.  Through the ACA, 

states were mandated by January 1, 2014 to create their own exchanges, or defer and allow the federal 

government (through Health and Human Services, HHS) to establish an exchange in their state.  While 

16 states plus Washington, D.C. established their own exchanges, a majority of states, 34, had 

exchanges set up by the federal government.  These include: 

� Alabama, Alaska, Arizona, Florida, Georgia, Indiana, Kansas, Louisiana, Maine, 

Mississippi, Missouri, Montana, Nebraska, Nevada, New Jersey, New Mexico, North 

Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina, South 

Dakota, Tennessee, Texas, Utah, Virginia, Wisconsin, Wyoming 

Also included are three states that are approved as state-based marketplaces (SBMs), but are using the 

federally established healthcare.gov to handle enrollment: 

� Oregon, New Mexico, Nevada 

Source: Kaiser Family Foundation 

To facilitate enrollment, the ACA offered tax credits to those individuals whose income fell between 100-

400 percent of the federal poverty level and had no other source of coverage (See “How Do ACA Tax 

Credits Affect Premiums and Enrollment, RAND Corporation).  It is estimated in the 34 states where the 

federal government established exchanges, 7.5 million people have signed up for coverage as of 

February 2015.  In the HHS initial evaluation for enrollment of 2014, nearly 85% of those in FFMs were 

approved for tax credits to help pay for insurance coverage, and the tax credits financed nearly 76% of 

their premiums.  For a family of four, those whose income level falls between $24,000 and $96,000 would 

be eligible for tax credits; this family would be required to contribute $3,600 annually towards health 

premiums, with the federal government covering the rest through tax credits. 

 

IMPLICATIONS OF KING V. BURWELL  

The King v. Burwell case is currently being deliberated by the Supreme Court, and holds large 

implications in terms of health care coverage and the viability of the ACA.  The plaintiff argues that the 



key phrase in the ACA, “an Exchange established by the state”, does not apply to federally facilitated 

marketplaces where the federal government established the exchange, and thus tax subsidies should not 

be awarded to individuals who sign up for insurance plans in those states.  A ruling in favor of the 

defendant would keep the status quo: tax credits would continue to encourage enrollment in ACA-

compliant health insurance plans in both SBMs and FFMs.  However, a ruling in favor of the plaintiff 

would alter the landscape in FFMs, potentially leading to decreased enrollment and increase in existing 

premiums. 

According to a recent RAND Corporation report (Saltzman and Eibner, 2015), the elimination of tax 

credits in FFMs would result in: 

� Decline in enrollment in ACA-compliant health insurance plans in FFM states by 70%, or 

9.6 million people 

� Increase in health insurance premiums by 47% 

The Kaiser Family Foundation predicts an even greater impact financially on elimination of subsidies, with 

increase in out-of-pocket premiums averaging 256%. 

Below is a breakdown by state of SBMs vs FFMs, with subsidies secure and subsidies at risk referring to 

each respectively: 

 

 

Source: Kaiser Family Foundation 

 



Also worth noting is an estimate of the number of estimated subsidized enrollees in FFM states.  The 

Kaiser Family Foundation estimates that by 2016, there will be 13,402,890 enrollees in FFMs, a large 

number that could be significantly affected by the King v. Burwell decision. 

State 
Estimated Subsidized 

Enrollees in 2016 

Alabama 237,407 

Alaska 32,372 

Arizona 264,053 

Arkansas 111,241 

Delaware 32,645 

Florida 2,545,469 

Georgia 784,381 

Illinois 479,055 

Indiana 335,428 

Iowa 69,743 

Kansas 127,804 

Louisiana 254,477 

Maine 113,391 

Michigan 676,026 

Mississippi 164,420 

Missouri 370,765 

Montana 89,587 

Nebraska 106,663 

Nevada 106,239 

New Hampshire 88,072 

New Jersey 388,209 

New Mexico 72,280 

North Carolina 926,023 

North Dakota 25,638 

Ohio 374,605 

Oklahoma 156,077 

Oregon 155,701 

Pennsylvania 736,178 

South Carolina 295,186 

South Dakota 33,611 

Tennessee 343,415 

Texas 1,750,688 

Utah 209,148 

Virginia 504,847 

West Virginia 48,685 

Wisconsin 361,719 



Wyoming 31,643 

Total 13,402,890 

 

Source: Kaiser Family Foundation 

Policy analysts warn of a “death spiral” scenario under elimination of subsidies in FFMs.  As directed by 

the ACA, health insurers are currently prohibited from denying coverage based on health status or past 

medical history.  Thus, as tax credits are eliminated in FFMs, insurance companies are prohibited in 

establishing premium levels based on health history.  Regardless of market conditions, it is likely that 

higher-risk health individuals- those that are older or sicker- will maintain health insurance.  The lower-risk 

portion of the population- those that are younger and healthier- would likely leave the marketplace as 

premiums increase in the face of eliminated tax subsidies.  This could lead to a cyclical, negative spiral 

where healthy individuals continue to leave the marketplace, and premiums continue to increase as a 

result.  Insurance companies may also choose to leave individual markets where losses and lack of 

stability are apparent, creating a more limited market in FFM states. 

On a larger scale, it is difficult to forecast what a destabilization of the health insurance market in FFMs 

would do to the market as a whole.  Federally facilitated marketplaces that lost tax subsidies in a King v. 

Burwell ruling in favor of the plaintiff might choose to establish a SBM to legally reap the benefits of 

subsidies, although establishing the infrastructure to logistically implement a SBM could take an extended 

period of time.  Congress could also step in to fix subsidies while finding a long-term solution to stabilize 

the market, although opponents of the ACA may not be in favor of this (See “Insurance Markets in a Post 

King World”, Kaiser Family Foundation).  Analysts also assume that elimination of tax subsidies in FFMs 

will have little to no impact on SBMs as they will continue to utilize tax credits, although a destabilization 

of this magnitude could have secondary effects, particularly if a significant amount of insurance 

companies leave FFMs. 

 

OTHER CONSIDERATIONS 

Other aspects of the healthcare system would likely experience a dramatic effect as a result of a King v. 

Burwell ruling in favor of the plaintiff.  The Robert Wood Johnson Foundation, through the Urban Institute, 

provides these estimates: 

� A decline healthcare spending from newly uninsured from $27.1 billion annually to $5.3 billion for 

paid care and $12.0 billion in uncompensated care 

� This decline includes $11.1 billion to $1.1 billion for paid care and $3.8 billion in uncompensated 

care for hospital care; $4.5 billion to $900 million for paid care and $1.5 billion in uncompensated 

care for physician services; and $5.3 billion to $1.7 billion for paid care and $2.0 billion in 

uncompensated care for prescription drugs 

 

 

 

 

 

 



Source: “Health Care Spending by Those Becoming Uninsured if the Supreme Court Finds for the Plaintiff 

in King v. Burwell Would Fall by at Least 35 Percent”, Robert Wood Johnson Foundation 

 

Based on these estimates, a significant decline in spending and potential loss of revenue would result for 

hospitals, physicians, and prescription drug manufacturers if the Supreme Court rules in favor of the 

plaintiff in King v. Burwell.  Traditionally, a large portion of uncompensated care has been covered by 

Medicare and Medicaid disproportionate share hospital (DSH) payments; however, the ACA has reduced 

these payments for hospitals as well, removing a potential supplement for compensation in the scenario 

that the court rules in favor of the plaintiff. 

According to the Hospital Corporation of America (HCA), the ACA has resulted in fewer unpaid medical 

bills, with “same facility self-pay and charity admissions” representing 7.2% of total hospital admissions 

nationwide in during 2014 as opposed to 8.3% in 2013.  This number would likely increase as a result of a 

decrease in tax subsidies for healthcare coverage, leading to negative effects in financial compensation 

of health care providers and amount of health care service provided to patients, particularly newly 

uninsured. 

 

 

CONCLUSION 

The recent contest to the Affordable Care Act in King v. Burwell has highlighted a key component to 

current health care coverage- the awarding of tax credits based on income level that makes the purchase 

and maintaining of health insurance feasible for millions of Americans.  As Supreme Court deliberations 

continue in the case, it is important to consider potential ramifications of elimination of subsidies in FFMs- 

including an increase in uninsured individuals, raise in premiums, and overall destabilization of the 

insurance marketplace in certain states.  Removal of these tax credits in FFMs could also result in 

significant decline in healthcare spending, a loss that would negatively affect physician income and ability 

to provide widespread care. Long term, proponents on both sides of the ACA will need to work together to 

find an adequate solution that maximizes quality and breadth of health insurance coverage for Americans. 
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